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Ultimately, pension security is one of the most important issues facing our societies
over the twenty —first century. It carries with it the potential to divide nations, to
engender enormous conflict over the division of social resources, and to introduce a
level of inequality that was antithetical to western democracies in the second half of

the twentieth century".!
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Older women outnumber older men, increasingly so as age increases. The situation of
older women everywhere must be a priority for policy action. Recognizing the
different impact of ageing on women and men is integral to ensuring full equality
.between women and men and to the development of effective and efficient measures
to address the issue. It is therefore critical to ensure the integration of a gender

perspective into all policies, programs and legislation.

Gordon L. Clark and Noel Whiteside, Pension Security in the 21% Century: Redrawing the Public- '
Private Debate (Gordon L. Clark and Noel Whiteside eds. 2003)
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"A common reaction to the success of the campaigns to reduce mortality and to
control fertility, the realization of the dreams of many people over many centuries for
longer, healthier lives, is not pleasure but gloom and despondency. How justified is
this response? Now, as in the 1930s, much of the alarm is rooted in pessimistic

assertion rather than in substance."
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"Therefore, one sided policy changes that address only the protection side or only
aim to intervene on production side are doomed to failure. As long as firms continue
to shed older workers, a cut in benefits will only place the burden of adaptation onto
the shoulders of the social partners or on the individual worker alone. For too long,

public policymakers have focused on welfare retrenchment, largely for budgetary
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reasons. Only belatedly have they realized that narrowing exit pathways requires

complementary policies to reintegrate and retain older workers in employment." *
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For married women there are generally more alternative uses of time than for men,
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also suggest that much of the variation in female labour supply is explained by

changes in family statues rather than by wages and income.™
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"Finally, then as now the focus on privet saving failed to acknowledge the gendered

nature of the pension problem. Past, present and future majorities of pensioners
were are, and will be female. Many will be living alone, and most with previous
earning (and saving) capacity reduced by uneven employment histories- the

consequence of their efforts to combine domestic duties with waged work.."*!
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Article 118 Without prejudice to the other provisions of this Treaty and in conformity with its '

general objectives, it shall be the aim of the Commission to promote close collaboration between
Member States in the social field, particularly in matters relating to
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”Shall not affect the right of Member States to define the fundamental principles of

their social security systems and must not significantly affect the financial equilibrium

thereof."
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e employment,

e labour legislation and working conditions,

e occupational and continuation training,

e social security,

e protection against occupational accidents and diseases,

e industrial hygiene,

o the law as to trade unions, and collective bargaining between employers and workers.

For this purpose, the Commission shall act in close contact with Member States by means of studies,
the issuing of opinions, and the organising of consultations both on problems arising at the national
level and on those of concern to international organisations.

Before issuing the opinions provided for under this Article, the Commission shall consult the Economic
and Social Committee.

Philippe Pochet, Pensions: The European Debate ,44, 47 . Pension Security in the 21* Century, ed. "'

Gordon L.Clark and Noal Whiteside 2003
Treaty of Nice, March 10, 2001. =

Council Directive 79/7 (EEC) of 19 December 1978 on the progressive implementation of the 13

principle of equal treatment for men and women in matters of social security.
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Council Directive 2000/78/ECof 27 November 2000 establishing a general framework for equal
treatment in employment and occupation. 14) This Directive shall be without prejudice to national
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Article 7:

1. This Directive shall be without prejudice to the right of Member States to

exclude from its scope:

(a) The determination of pensionable age for the purposes of granting old age and
retirement pensions and the possible consequences thereof for other benefits;

(b) Advantages in respect of old-age pension schemes granted to persons who have
brought up children; the acquisition of benefit entitlements following periods of

interruption of employment due to the bringing up of children;
NMIOIN) NPNPIDYN NPDIO NIDIN PNYN NIPPY DIV NN DR NPTONN ,86/378 NPNIN
MmN Py on oyon wRY (occupational social security schemes 113207 MYowN

YT TPRPIOYN MPOIAY NTIAYN DY 2% YPNYN PIPAY NONN TN NYIP NN NN D)
NN NIN DHRRNDN NPIVPYIT IR OWOY INNTIN MN I GO OIND . HINRD MNTH
.DYPRY NMDID

(VP 867378 NPNIND 9 PYD

Article 9 :

Member States may defer compulsory application of the principle of equal treatment
with regard to:

(a) determination of pensionable age for the purposes of granting old-age or

retirement pensions, and the possible implications for other benefits: - either until

provisions laying down retirement ages.

Council Directive 86/378 (EEC) of 24 July 1986 on the implementation of the principle of equal 13
treatment for men and women in occupational social security schemes.

(7867378 1PNy :\oND)



the date on which such equality is achieved in statutory schemes, - or, at the
latest, until such equality is required by a directive.

(b) Survivors' pensions until a directive requires the principle of equal treatment in
statutory social security schemes in that regard;

(care NNAWNI 9190 HVA NTIAYN MITYN MANPN PH2 NMPDID MM MAVN 1NN NVY

STIND MTOM T80 NDHRNY NNDY QN IR MPTH VYR KO ST Y N8N work)

D) MHPDIdN MYL>IN TPADA PYWNNY X9MN 2006 MIWN MBI AT NNVONI NNINNY

: ANINNY DMAXN D12)D DY) 2 NDIDN MY NIIDD PYWINI D1V MPDIY MITONI

Pension systems can, however, give credits for breaks in paid employment or for
part-time work because of care obligations. Provisions within the public and private
pension systems which contribute to gender gaps in pension outcomes need to be
addressed. While public schemes seem increasingly to cover unpaid care work,
solidarity features (e.g. pension credits for parental or elderly care leave) are seldom
present in second- and third-pillar'’ schemes except in a few Member States. The
broader use of second- and third-pillar provisions may increase gender differences in
pension entitlements as the employment gap continues to be substantial and women

are more often in jobs which do not give access to occupational pensions.

NDY (D792 D19°0) NMNMNNA NIMN NNITIN 19 DYV ,NPYIN MIALIN 1NN NVLIWN NNV
YMIYNYN J9INI MNNMIN PN DD DY NPY NNPRNN MNP ,MINNN MOYIWN DY ,Pna

TURNA NRMIY XD, NPIPM PT8Y ONIPND PTN DA NP0 ST Yy DRWN ToNna

172N PON> DINNA DOIANN DTN P2 PNYN PNIPY ,NPMINT MININ NYIP TIT NOYH

NN APHRYD POIM TINORD MPTHI OTRD NMDT MDWYNI P99 NP PINTN 19X

European Commission Directorate-General for Employment, Social Affairs and Equal e

Opportunities, Adequate and Sustainable Pensions Synthesis Report 2006.

PTHN PRI PRY NPRPIDYN 1030 Nvmy nomdn
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IMIN P2 TINN XY DIND YN 1PN TN WK 7NN MINNY 119 Pyo 1957 Mwa ppn)
LDMITHND PPNV INTDPY MPTND NTIAYN PIYA DIWI 299 PN NNNI 1N TINNX MTH

2 oown 0129 NTIY 99WA PNV 1171 70P0I0 PIPOYN NN YIP 119 Pyo
DV NP0 MO VYN KD NTIAY YON YPNWYN PNIPOY DY ITHYNI MDY NN ONIVN ToNNa
NMINN 9TY NN ONVLIY IDIND JNY ,TYNND NNV 29D ,PTN 1 P T8Y INPNRD P10 12
2 5900 MINING TPIPYIN INWID MYENND TINRD LOYNL THID> NIIPYD SNIAND PTSM
JRTIZ NNY NINENW 23 ,PTN 12 HW NN 2. NPmAav muonna PMPDS 110N 1Py
90 PNYN PIPOY DY TPUNMNONN IMNNA PXIYN SVIVN T NN NV YT NN KD
PIND ONOYPNRN PTN DA DY NI )TN NNY DY ORIWI )PHYND LIYNN N2 NYYY
PN 17299 XM 1P M 2 NPDYNTIe DY NMINDN ,TPINRVIPVIPN NVWNN NPV
NDON NN PO INPIDIL DYMN NYYNI PNV DY NV MNIVPIT P2 VIASNN ION PTND
INYOVN NV ,TPORIYIN VIVNN NIIWNN DTANA ,TTRND .NTIAVD PIVI NPVNRTINN PNV

DY YMYAR NYAVN VI ,TINND DY DMINN MTOM DY PIND SNNPND PTH A DY

NLIDIDIND PINNYN VAWNY NPPPN MIPRND 1INN) 121 MINTPA VYN MNPND TINRD” T MIN

(2003 ,771Y Y2» D 217,00V 1IN
Philippe Pochet, Pensions: The European Debate ,44, 45 . Pension Security in the 21* Century, ed. 19
Gordon L.Clark and Noal Whiteside 2003)
Article 119 Each Member State shall in the course of the first stage ensure and 20
subsequently maintain the application of the principle of equal remuneration for equal work as between
men and women workers.
For the purposes of this Article, remuneration shall mean the ordinary basic or minimum wage or
salary and any additional emoluments whatsoever payable directly or indirectly, whether in cash or in
kind, by the employer to the worker and arising out of the workers’ employment.
Equal remuneration without discrimination based on sex means:

(a) that remuneration for the same work at piece-rates shall be calculated on the basis of the same unit
of measurement; and

(b) that remuneration for work at time-rates shall be the same for the same job.

PPN INTIY MNY MN KT .DTIVONN THNNY 141 YYD DN Y9I DY 190N 1IN 119 Pyo 2!
PNV NTIAYN LAV TIRIVIN NTHIRD NIV, VYN 192N DAY /PR TINNI DITYY MTIY
(2005 )"OWN) 361,357 N> 712 OONRONION

1367 21977 999 IRIPNA TINPRI DTNYY MITIIW P2 1PN INTD INY 22
NDYY TN 234 Py MmN 2

PMY 7( (123 97T HNWIND 1230 WIS MAPYL) MTIN DXTIWY DMIPNY NYI8 X9 INTY — Ny mn 2
(1992184 ,175 ;) Nayn vOYN
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22Y0 1297 PNYN NMNDA XDLHRINN NNV NN IVNINY NPAIN 13 PTYY PTN NP2 NP

26 NP TINNY 119 9D 79w PNV HY ODIDIN NIPYY

2189 1290 5’3 NPID9 DIVIT NMTPINN NWI.5.1

NYIDYA ;NTIAYN DPD 0N JPNYN PIPOY DV 2»NNN 1THYNI NNYNRID PON PTN M2
NN ¥ PO P10 12 7 .Gabrielle Defrenne 123 S NyIya 70-1 NNWA NIV PTOPDO

NN O TD NNT 922 NYOII9 MDY YD1 40 52 MWD MDMT DY NNDN NP DIDNI

PT2 IO D55 INNN L, PIND PTN NP2 PO TI ,0THINN P2 PNV PIPY .20 DN
The court has repeatedly stated that : NNON NS TINRN MPTH NN 2NNN IRINPRD
respect for fundamental personal human rights is one of the general principles of
Community law, the observance of which it has a duty to ensure. There can be no
doubt that the elimination of "discrimination based on sex forms part of those

NIMY IPINNY DINIXNMINNDN DYTYON 9PN NINN PTN PO NYHIN 8 fundamental rights

APNYN MIPYY DW»Y DYDDD VTN APY
YNY 1271 P75/117 N NN DY ,70-0 NNV YNONI ANIN Y NI DXTYON NMYa
TINORD MPTH OPINT AR JOIND YPNYD PIPY PIY 1T NN .MTIYD 0>T2Y P2 10wl
D025 TINXND MIAN DY TSI NN NDPVN MNINN TINRD SNIIND NYIAN MIT NITOIM
NPPNI 1976 MHWA .DITHINN 2 MDD NNMP DN DX DINIDND) MIPNN PTI MNNN

,MPIDYNA DNVYPN DXV HIY TOWA PN PNIPY NN *NNIN TWR 76/207 1ON 1PN

2362 ,359 21 W Y5 M PRD TINVNI DTS MITIW P )PNYY INTD -nnw 2
1362-366 21 wrn 99 IRMPND TINPRI DTIYY MITAW P2 )PINY INTD -1nw 26
Case 80/70 Defrenne v. Belgiam State, 1971 E.C.R 445; Case 43/75 Defrenne v. Sabena, 1976 2
E.C.R. 445; Case 149/ 77 Garrielle Defrenne V. Societe Anonyme Belge de Navigation Aerienne
Sabena 1978 E.C.R 1365.

Council Directive 75/117/EEC of 10 February 1975 on the approximation of the laws of the »

Member States relating to the application of the principle of equal pay for men and women
(1757117 PPN oY)

Council Directive 76/207/EEC of 9 February 1976 on the Implementation of the Principle 30
Equal Treatment for Men and Women as Regards Access to Employment, Vocational Training of
Promotion, and Working Conditions. and
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NPNIND PPTINY TNN PN ,NNooN Garland 2) 0 apY nan Yy 119 Pyo MNNINA T

3 76/207 W 75/117

DYNA0 DD MINY ,79/7 TPNINA PIND DX NN YPNYN PNIPY DX NPONN NN 1IN

™2 * Arthur Burton 9% pv>12 na57 T2y PHya o0 9r ,Garland 7709 ©1079 IR

MNIY AVIN M DYV PP DODNA IXRNN 21092 Burton 9 Hv nyan nX NNT PN

VAP TN NIPNA ININD MVIAN MIPT NIAXPY DTN IN TIVN NINIT TYIND ORNNL DY
TINRD 119 PYO KDY 76/207 MPAIND 5 PYO XIN NTIAYN OPD Ny 1PNYY MDD NPN 1D
PN MINNN DY NPY MONNON TN WIAPI MN NIPNA NTIAYN DPD MNXINY PP .NOM

7 PYD 5N 767207 7PAINY (2)1 PYODIY PIND DRNNA 1D ¥IAPI PONNRN MINDN MVLIIAN

.NINY 5 PYo
1(2) With a view to ensuring the progressive implementation of the principle of equal treatment in '
matters of social security, the Council, acting on a proposal from the Commission, will adopt provisions
defining its substance, its scope and the arrangements for its application.
Deirde Curtin, Scalping the Community Legislator: Occupational Pensions and "Barber",Common
Law Review 27: 475
Case 12/81Garland v. British Rail Engineering (1982) E.C.R 359,369 Case 12/81Garland v. 3
Rail Engineering (1982) E.C.R 359,369. British
. ( " Garland v. British Rail Engineering”:on5 )
remuneration -3 D) MY MND Yo consideration MV OA»NN P11 Pos **
.370,32w7n 9y Garland v. British Rail Engineering *°
Case 19/81 Arthur Burton v. British Railways Board , 1982 ERC 555 36
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,119 YDA 1PNWN 29999 D919 NPHYSN 1PDI NN YN 2o yapy * Maria Dietz
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Case 170/84 Bilka Kaufhause GmbH v Weber von Harz, 1986 E.C.R. 1981. 37

.368,364 ,21 v yo XY 1IN 03 X ( 7Bilka Kaufhause nw497 :on0)
11626 ,1625 37 wn »y5 Bilka Kaufhause neo **
11629 37 wrn Yyd Bilka Kaufhause nwio
Case C-435/93 Francina Johanna Maria Dietz v. Stichting Thuiszorg Rotterdam, 1996 ECR 1-5223 %

Case ¢-246/96 Mary Teresa Magorrian and Irene Patricia Cunningham v Eastern Health and Social '

Services Board and Department of Health and Social Services, 1998 All ER
(EC)38.
(=PRI
Case c- 57/93 Anna Adriaantje Vroege v NCIV Instituut voor Volkshuisvesting BV
and Stichting Pensioenfonds NCIV ECR (1994) I-
4541
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Case 152/84 M.H .Marshall v. Southampton and South West Hampshire Area Health Authority
688 (Teaching), (1986) 1 Common Market Law Reports (C.M.L.R)

Jane D. N. Beates, Sex Discrimination and Retirement: Two : X7 P11 092 Nt V2N Sy NP

Recent Decisions of the Court of Justice, Public Law 1986 537, 546

T90 9% 12 HYY , NN MY NITHINY DA 127 MPN IR NMP OONIRD PTI XPNT 3D SN MmN
.D»YPA SPIPNY LOYNN NI PTN PO DY

Timothy Millett, European Community Law: Sex Equality and Retirement Age, International and *

Comparative Quarterly 1987, 616, 623.

Case 151/84 Joan Roberts v. Tate & Lyle Industriea Limited, ( 1986) ECR 703. s
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Case 262/84 Vera Mia Beets —Proper v. F. Van Lanschot Bankiers NV (1986) , 46
773.
.("Beets —Proper 17097 : \on5)
792 ,46 w1 9yY Beets —Proper 1708 Y
Case C-262/88 Douglas Harvey Barber v. Guardian Royal Exchange Assurance Group (1990) ECR **
1-1889
.("Barber nwy9":onY)
- 27NN %9 9y »Contract —out” MMM NPV TPHYHN TPDIY THINT NN ,TPNIIIN DN >Tand ¥
HYUN DI IN,NOYYN DI P : nY .Social Security Pension Act 1975
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v.Dekavit Italiana Srl (1980) ECR 1205
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54

Protocol No 2 annexed to the Treaty on European Union, which provides that: "For the purposes of
Article 119 of this treaty, benefits under occupational social security schemes shall not be considered
as remuneration if and in so far as they are attributable to periods of employment prior to 17 May 1990,
except in the case of workers or those claiming under them who have before that date initiated legal
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proceedings or introduced an equivalent claim wunder the applicable national law.

Case c- 109/91Ten Oever V. Stichting Bedrijfspensioenfonds voor het Glazenwassers —en »

Schoonmaakbedrijif (1993)ECR 1-4879

.(Defined Benefit plan) ot p >°
Case c-110/91 Michael Moroni v. Collo GMGH (1993) ECR I-6591. >
Case ¢-200/91 Coloroll Pension Trustees Limited v. James Richard Russell, Daniel Mangham, 58
Gerald Robert Parker, Robert Sharp, Joan Fuller, Judith Ann Broughton And Coloroll Group PLC
(1994) ECR 1- 4389.
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Barry Fitzpatrick, Equality In Occupational Pensions — The New Frontier after Barber, The Modern
Law Review, Vol. 54, No. 2 (Mar., 1991) pp. 271-280
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"and the possible consequences thereof for other benefits;""

Case C-9/91 The Queen v Secretary of State for Social Security, ex parte the Equal 63
Opportunities Commission [1992] ECR 1-4297

Case C-328/91 Secretary of State for Social Security v Thomas and Others [1993] ECR I- 64
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Case c-196/98 Regina Virginia Hepple v Adjudication Officer and Adjudication Officer v Anna ~ ©

Stec. (2000) ECR I- 3071.
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Case C-132/92: Birds Eye Walls Ltd v. Friedel M. Roberts (1993) ERC I- 5579
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Lisa Waddingtone, Testing The Limits Of The EC Treaty Article On Non-  Discrimination
Industrial law Journal , 1999 (23) 133 .

Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal

treatment in employment and occupation.
The Charter of Fundamental Rights of The European Union TINN 23 PYyoa 70
Equality between men and women RYalphRali

Equality between men and women must be ensured in all areas, including employment, work and pay.
The principle of equality shall not prevent the maintenance or adoption of measures providing for
specific advantages in favor of the under-represented sex.
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Specific measures should be adopted to ensure the implementation of the principle of
equal treatment in occupational social security schemes and to define its scope more
clearly.
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Council Directive 96/97/EC of 20 December 1996 amending Directive 86/378/EEC on the m

implementation of the principle of equal treatment for men and women in occupational social security
schemes.

Council Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the 72
implementation of the principle of equal opportunities and equal treatment of men and women in
matters of employment and occupation (recast).
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Adequate and Sustainable 7 :n9mM5N NNN ,M¥N OYLNY 2006 NMVYA DONAVY NTA
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Objective 10 — Meet the aspirations for greater equality between women and men:
Review pension provisions with a view to ensuring the principle of equal treatment

between women and men, taking into account obligations under EU law.
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Adequate and Sustainable Pensions Synthesis Technical Annex
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_e&.europa.eu/emplovment social/spsi/docs/social_protection/2006/sec_2006 304 _horizontal
analysis_en.pdf
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"When we know that a very large proportion are due to women who cannot save,
nothing could be so cruel than to say that their position is the result of their own fault.

There is no neglect, there is no drunkenness and there is no idleness".'

,ION D127 1NN IND OOV DY 293551 Y0IWNN YTHYNI NONY NNINYN MNTPNNN N DY
PYTY NTIAYN PIVO DOV DY MAN MOVNNN NYY MINY .0PN D) 9PN DN ¥ PrTY
DY DY DNYP TYNN DY 12012 1IWN PON .00 DY) P DT DD DM 1IN
DOV HY MYMI MYNIN NPNIAN NIMIANA INKRD IPONM NTIAYN PIY ODWIL N8N 0»IIYD
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: DYNIN
"There is also a significant gender dimension to this portrait of humanity's 'coming to
age'. Women nearly everywhere are living longer than men. Women are more likely
than men to be poor in old age. They face a higher risk of chronic illness and
disability, discrimination and marginalization. Women are also more likely to be care
givers and sometimes face a triple burden: child care; elder care; and of course, seeing

to their own well — being. But these contributions — to their families, communities and

the economy- are often overlooked" .
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Pat Than, Old Age in English History, Past Experiences, Present Issues, 186 (2000).

Building a society for all ages, Second Word Assembly on Ageing, Madrid, Spain 2002.
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Abstract

The subject of this study is a discussion of the claim that the right of early retirement
for women constitutes gender equality, rather than undue preference, according to the

concepts that have evolved in Israeli law with respect to gender equality.

To prove this claim, this study contends with legal and empirical assumptions that
underlie rulings that were recently made by the National Labor Court and by the
Supreme court in the Fidelman case. The National Labor Court stated in the matter
of Fidelman that it is inappropriate to continue to extend affirmative action to
women in pension rights, and that the right of early retirement that has been given to
them by law is a remnant of "old assumptions" whose time has passed. The Supreme
Court, in the words of Supreme Court judge Hayut, re-affirmed the ruling by the
National Labor Court, and even added that "Israeli law does not view with
sympathy early retirement age for women, and aspires to equality, or at least to
minimizing the difference between women and men in this respect." The
Fidelman case therefore implies that the legal system views the equalization of the
retirement age of men and women as a step toward and reaction to gender equality in

the workplace and in the pension system.

As for the advancement of equality in the workplace, it is argued here that the early
retirement of women is a result of workplace discrimination against women and of
traditional gender roles in the family. It then follows that without dealing with the
issue of lack of access to work for older women, the equalization of the retirement age
for men and women will not bring about equal opportunities in the workplace. As for

advancing equality in the pension system, it is argued here that the pension system is a



part of the social safety net in every society, and it should therefore be employed to

create an equality of outcomes, and re-distribute income according to societal

parameters. Furthermore, these considerations are all consistent with Israeli Law.

The main conclusions of this study are as follow:

e An analysis of the reasons for early retirement reveal that quite a few "social
players" are involved in setting the retirement age of men and women. Women's
early retirement differs from that of men in three aspects. (1) The forces in the labor
market that push older workers out of the workforce are particularly strong against
women, who are susceptible both to age and gender discrimination. (2) The
traditional gender roles in the family remain a central reason for early retirement of
women. (3) The early retirement of women was anchored in the social pension
system of the Histadrut pension funds.

It can therefore be inferred that the chances that a move to raise women's retirement

age will increase the equality of opportunity and increase the fraction of working

women, depend on dealing with the societal causes of early retirement of women. A

one-sided reform of the pension system, without the creation of mechanisms to

guarantee access to work for older women may actually increase gender inequality
both before and after retirement.

¢ A survey of the legal history of the right of early retirement for women reveals the
role of different institutions in Israeli society in the evolution of this right, and the
influence of different doctrines of equality on the course of the legal and public
debates on this issue. The legal system views retirement as a phase of the work
track, and therefore emphasizes the importance of the equal opportunities doctrine.
This is seen in the case of Nevo, where it was ruled that enforcing early retirement

contradicts a woman's right for equal opportunity in the workplace, and for similar



arguments, the Niv ruling annulled a collective agreement that did not allow women
to choose their retirement age. Supreme Court judge Bach explicitly addressed the
issue of early retirement in the matter of Nevo as follows: "I see no fault in
allowing a woman the option of retirement; this can be beneficial to all those
involved. But there is no justification for an arrangement where a woman is
forced to retire, when a man of the same age, employed at the same job, can
continue working." The Fidelman ruling marks a change in the judicial system's
position on early retirement and expresses an opposite view. According to National
Labor Court president judge Adler, the transformations in the family unit and the
labor market make past legal assumptions, such as those in the Retirement Age
Law, antiquated and irrelevant. These rulings express a formal concept of the
principle of equality, which does not distinguish between equality in the labor
market and equality in the pension system. A possible reason why the courts do not
make this distinction is the change in the status of the pension system following the
reforms of 2003. Although it is not stated explicitly, the nationalization of the
Histadrut pension system changed its status from a system that implements a trans-
generational re-distribution of resources, based on principles of solidarity between
groups in society, to a financial system that operates according to economic
principles. For that reason, although the courts still use the terms "equality",
"collectivity" and "reciprocity", these words have lost their meaning in the context
of the post-reform pension system. In contrast to the legal system, the law-makers
and the public system are still open to other concepts of equality in the labor market
and the pension system. In the Netanyahu commission there is a willingness to

interfere in the labor market to implement real equality of opportunity for older



women, and in the political discourse the demand for equality of outcomes is
significantly echoed in the final form of the Retirement Age Law.

¢ An analysis of the state of the labor market leads to the conclusion that in spite the
dramatic rise in women's participation in the workforce, the Israeli labor Markey is
afflicted by all of the "classical" faults of discrimination and exclusion of women,
and these faults are magnified by the traditional division of labor in the family unit.
In addition to the "classical" faults, other processes and trends that characterize the
Israeli labor market in the past two decades further increase the inequality gap. The
stratification of the labor market to primary and secondary markets creates a new
"glass ceiling" for the weaker groups of workers, where women have an especially
high representation. The stratification of women at the bottom of the wage ladder
and in the secondary labor market have direct implications on the size of their
pension savings. It then follows that the more the pension system is influenced by
the trends of privatization and labor flexibility, and the more the responsibility for
saving for retirement age be transferred to the individual, so will the pension system
contribute to increasing the degree of inequality in Israeli society.

We examined whether Israeli law does in fact disagree with women's right to early
retirement, since it contradicts "Israeli law's aspiration for equality", as stated by the
Supreme Court in the matter of Fidelman, as written by judge Hayut. To explore this
question we surveyed the main issues in the evolution of the concept of gender
equality in Israeli legislation, court rulings and legal literature. The survey reveals that
the Israeli legal system has a deep commitment to gender equality, a wide view of the
matter and a receptiveness to include different concepts of equality. The system's
commitment to the principle of equality is first and foremost expressed in the
interpretation of the women's equal rights law and the basic law: human dignity and
freedom. The Supreme Court did not hesitate to state that although the right to
equality was not explicitly recognized as a particular right in the Basic Law: Human

Dignity and Liberty, it constitutes a constitutional right based on the doctrine of



derived rights. The courts repeated more than once that because of the complexity of
the concept of equality, there is more than one legitimate interpretation of the concept
of equality. The Supreme Court does indeed prefer the doctrine of formal equality,
and in particular the concept of equal opportunities in the labor market. However,
there are many instances where the legal system has been willing to consider and
implement other doctrines of equality when necessary. Such was the case in two
rulings in the matter of the Women's Lobby, where the Supreme Court adopted the
Affirmative Action doctrine, and in the rulings in the matter of Alice Miller and
Recant, where the Accommodation doctrine was applied to cases of age and gender
discrimination. Women's right to equality, like other constitutional human rights in
Israeli law, is a relative right, which has to be weighed against other rights according
to the rules set by the basic law: human dignity and freedom. Nevertheless, in many
cases the court preferred the human right for equality to other rights, such as the
freedom of contracts. The analysis of other court rulings also shows that when
weighing between women right for equality to the rights of other groups for equality,
women right for gender equality has a preferred status in Israeli law. It is therefore
possible to determine that there is no single answer to the question what is the "Israeli
law's aspiration for equality", as opposed to what was claimed in the ruling on the
matter of Fidelman.

e The issue of early retirement for women was also examined in other legal systems.
We find that there is no obligation for retirement in American law, and the
retirement age is the same for men and women, so there is no basis for comparison
with Israeli law. On the other hand, the legal institutions of the European Union,
like their Israeli counterparts, have had to contend for some time with the issue of
early retirement for women, whose origin is in the European welfare state. The
European Court of Justice has been, for many years, promoting in its rulings human
rights and gender equality in the Union's law. The issue of early retirements is
regulated in the Union member countries by directives that distinguish between
employee pensions and state-funded pensions systems. The European Court of

Justice adopted the position that employee pensions are compensation for work,



according to sec. 119 of the Rome treaty. In the matter of Barber 1990 the
European Court of Justice made it clear that according to sec. 119 of the Rome
treaty, the equality must be manifested in all the aspects of the pension arrangement,
including the age of retirement, and not only in the total worth of the pension rights.
Following this ruling, the legislation was amended to forbid employee pensions
from setting different retirement ages for men and women. However, in contrast
with the policies of the Anglo-American legal systems, the member states of the
European Union remain committed to the principles of solidarity and equality. This
commitment is expressed in a policy of positive enforcement of the principle of
labor market equality, while maintaining methods of affirmative preference in
pension rights, which give women benefits for periods spent in child-care. In
addition, recent legislative amendments to enable flexible retirement for both men
and women, create in practice a safety net against market failures, and protect older
women from workplace discrimination. The social security system further reserves

the rights of individual member states to allow early retirement for women.
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